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Counsel for tlie appi'llant lias wholly I'ailcd to coniply

with sulxlivision "a" ol" section 2 of rule 24 of this Court,

in that the l)rief filed by him in tliis case does not contain

an abstract or statement of the case, presenting- succinctly

the (juestions involved, and tlie manner in wliicli tliey are

raised. Counsel makes no statement of the facts of the

case, as disclosed by the record on file. They are sub-

stantialh- as follows:



The appellant, wlio is a "randier and stock grower,"

residing in Billings, Yellowstone county, Montana (Tr.,

p. 143) asserts, and exercises in fact, the right to the ex-

clusive use and occupancy of large' tracts of lands, situate

in the counties of Yellowstone and Sweetgrass, in the

State of Montana (Tr., jip. 1(54, ]6fi). Roth tracts are

inclosed and surrounded by fences. (Tr., pp. 104-165.)

The lands involved in this case are situated in Yellowstone

count}', Montana, the lands lying in Sweetgrass county

not having been set out or described in the aflfidavit filed

in the United States Attorney's office u])on which this

action was brought, no decree could be entered as to them.

Iteferring to the diagram of tlie lands involved, ])repared

and used upon the hearing by the aii])ellant (Deft's Ex.

"A", Cardwell, Tr., yi. 181), the two inclosures are di-

vided and separated by the county road, marjced u])on

the plat (Tr., p. 164), the lands within the inclosure in

Yellowstone county, which for convenience may be called

the eastern inclosure, being the western tier of sections

of Township 1 south, of Range 21, east of the Montana

meridian, and some twenty sections of Township 1 south,

of Range 20, east, and the lands involved in this suit with-

in the inclosure located ])artially in Yellowstone and ])ar-

tially in Sweetgrass county, the western inclosure, are

sections 6, 8 and 18 in said Township 1 south, of Range

20, east. These lands are situate within the primary

limits of the Government grant to the Northern Pacific

Railroad C*omi)any, and the appellant, prior to the con-



-3-

structiou of tlie fences constituting' the inclosure refen-ed

to, had purchased from the railroad company the odd

umubered sections embraced within tlie inclosures, the

even numl)ered sections, likewise inclosed together with

the odd sections, lieina,' jiublic lands of the United States.

(Ti'., ]). i;')!.) That portion of the fence constituting the

western inclosure which surrounds sections 6, 8 and 18

of Townshi]) 1 south, of Range 20, east, was erected and

maintained by the appellant, and so likewise the fences

of the eastern inclosure, excejit a ]K)rtion of the one in

the north of the townshi]», were constructed by the a])]iel-

lant, Edward Cardwell. At the time' of the construction

l.y the ap])ellant of the eastern inclosure, in 10(K) (Tr., p.

lol), there was a fence in existence extending from the

northeast corner of Section 1, Townshi]) 1 south. Range

20. east (Tr., \)]). 108, 14(5), and from that point the fence

continued on in a northwesterly direction. (Tr., ])p. 148-

149.) The zigzag line of fence, marked on the diagram,

running through Section 2 and around 10, connecting

the northwest corner of stH'tion 1 with the northeast cor-

ner of section 9, in Townshi]> 1 south, of Range 20, east,

is said to have been built by one A. L. Thomas in the

spring or summer of li>02 ( Tr., p]i. 14(5. l.")8), although

the witness Xelson testifies that the north side fence be-

longs to the ajjpellant. Cardwell. and that a])pellant's

foreman, Bland (Tr., ]). 1()2), assisted in i)utting ui> that

fence. (Tr., ])]). (>2-();^.) While the appellant concedes

that he oria-inallv constructed all of the fences on three
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sides of the eastern iiiclosure, the east, soutli and west

sides, and a ])ortion of the north side, along tlie soutli

side of section 4, he claims that he does not now own or

control that jiortion of the fence extending along the west

side of section 28 on the west side of the inclosure, nor

those portions of the fence extending along tlie east lines

of sections 6, 18 and 30 in Township 1 south, Range 21,

east. As to the mile of fence extending along the western

line of section 28, tlie appellant claims to have exchanged

that mile of fence with one Roseau for a mile of fence

constructed hy Roseau along the west line of section 31

(Tr., ]i. loH) ; and as to the three miles of fence on the

east side of the inclosure, the same were huilt hy the a])-

])ellant. "with an agreement with. Cal) Thomas and Witt

when they hought the land." (Tr., p. 14().) The arrange-

ment was that ai)]iellant Oardwell should Iniild the fence,

and lie did huild it. He claims, however, that afterwards

Thomas ])aid him for two miles and Witt for one mile of

the east side fence. (Tr., p]). 154-155.)

A large numher of sections of ])u1)lic Government

lauds were inclosed hy means of these fences, together

with the railroad sections purchased ]>rior to the con-

struction of the inclosures. Access to or transit over

these lands was impossible, and an absolute right to the

exclusive use and occupancy of all the lands embraced

within these inclosures was not only asserted and insisted

u]>ou by the ai)i)ellant, but such use and occupancy was

at all times ]ierem]>torily and vigorously enforced. Geo.
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W. Ijland was the appellant's foreman, and his duties

were to look after stock within the inclosure, riding over

the lands inclosed, as much as three times a week, and

keeping the fences u]) and in repaii'. (Tr,, pp. 111-112.)

He had oi-ders from the ai)pellant, C'ardwell, to turn out

all stock found within the inclosure, which did not helong

to the ai)i)ellant (Tr., iip. 128, 129, 133), and Bland

oheyed his instructions. (Tr., ]». i;)4.) These orders

were given to the foreman and those under him hy C*ard-

well (Ti'., p. 1()1), and no stock of other i)ei'sons was

allowed to remain within the inclosure. (Tr., ]>]). 57, oH;

Haldane's testimony, Tr., j). 70; Wimsett's test., Tr., ]).

74; Jaques' test., Tr., ]>. 84.) Ui)on condition that Ja(iues,

the jierson who filed the affidavit upon which this suit was

hrought, "should withdraw the complaint," he was given

]termission to turn tliirty-five head of his stock into the

inclosure (Tr., p. 85), and Cardwell himself testifies that

he "went to Mr. Jaciues and told him that if he would

withdraw the suit, he could i)ut in thirty-five or forty head

of steers, dry stock, for the summer." (Tr., p. Ui3.)

The (piestion, and indeed the only question, in this

case is whetlier, under the facts and circumstances as

herein outlined, the a])i)ellant violated the provisions of

the Act of Congress of Fehruary 25, 1885, entitled "An

Act to ]>revent unlawful occujjancy of the i)uhlic lands."

If the record in this case discloses that the appellant com-

mitted, or suffered to lie committed, any acts denounced

hy the Act of Congress in (juestion, he was liahle to jirose-
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cution, and the decree entered herein, was properly and

legally made and rendered.

Independently of the statute, however, forbidding

the erection or maintaining of unlawful inclosures upon

the public domain, the action was rightly determined

upon the facts of the case at bar. Thus in the case of

United States vs. Brighton lianche Company, 26 Fed.,

218, Mr. Justice Brewer, then a Circuit Judge, delivering

the opinion of the Court, said:

•i

"Generally speaking, any encroachment ujion

the public domain may be restricted or ended by

injunction ; and in this case it was not the mere fact

that the fence is built upon government land, because

such fence operates not only as an entry upon the

particular land upon which the fence is built, but

also to separate the enclosed lands from the general

body of the public domain. So that we think full

and adequate remedy can be obtained only in a Court

of Equity, which reaches the individual and compels

him to abandon and desist from any encroachment

on the jHiblic ])roi)erty.

"

United States vs. Brighton Ranche Co., 2(5 Fed.,

on p. 219.

An examination of the Act of Congress of February

25, 1885, entitled "An Act to }>revent unlawful occupancy

of the ]iublic lands," discloses the fact that there are a



nunil)or of things iirohihitod I)y the ])rovisions of the

statute. The acts proscribed are:

1. The making, erecting or constructing by any

])erson of inclosures of any public lands, to which

hind included within such inclosure, the person mak-

ing or constructing the inclosure had no claim or

color of title.

2. The assoi'ting, by any ]ierson, of a right to

the exclusive use and occujjancy of any i)art of the

public lands, without chiini or color of title.

M. Preventing or obstructing, by any fencing or

inclosing, or any other unlawful means, any ])erson

from peaceably entering upon or establishing a set-

tlement or residence on any tract of imblic land sub-

ject to settlement or entry.

4. Preventing or obstructing, by any fencing

or inclosing, or any other unhiwful means, free pas-

sage or transit over or through the ])ublic lands.

1 Sui)])lement Hev. St., ])]). 477-478.

The bill of com]»Iaint charges the ajiiiellant with the

commission of each of the several acts forbidden by i\\o

statute. It alleges that the ai)i)ellant erected and main-

tains the inclosure surrounding the lands therein de-

scribed, and that the same are in the possession and the

exclusive use and occui)ancy of the appellant. (Tr., j). 2.)

That he is occujiying said lands and asserting exclusive
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I'iglit and control thereof, disallowing all other persons

and all other stock, except his own, or by his permission

to come upon or over said lands. (Tr., p. 3.) That by

fencing and inclosing, and liy other unlawful means, the

a|)pellant did prevent and obstruct all persons from

entering upon said lands, and prevented and obstructed

free passage and transit over and through said lands by

means of fences and other unlawful means. (Tr., p. 4.)

We submit, that each of these averments of the bill

of complaint is fully established by the i)roof in the case.

It is conceded by tlie appellant that the fence on three

sides of the inclosure and a ]iortion of the fence on the

fourth side, aggregating a total length of seventeen miles

of fencing, was erected and constructed by him.

Transcri])t, ]))). 154-1 5().

And Nelson testifies that the ap])ellant's foreman,

Bland, also assisted in the building of the fence on the

nortli side of the enclosure.

Transcri])t, ]). C^2.

At the time the ai)]iellant, Cardwell, built this fence,

n fence extended from the northeast corner of section (5,

Township 1 south, Range 21, east, to the northwest corner

of section 1, Township 1 south. Range 20, east, and thence

ran in a northwesterly direction.

Transcvii)t, p. 149.
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And, in the language of the witness .laques, "when

Cardwell hitched onto those fences" lie "inclosed the

whole business."

Transcri])t. ]^. SO.

The ai)])e1lant, to be sure, asserts tliat since he l)uilt

the fences in question, four miles of the seventeen miles

of fence constructed by him were turned over to Thomas,

Witt and Roseau, but, strange to say, not one of them

was called to corroborate the appellant's disclaimer or

vouch for the truth of his testimony. But the inclosure

itself was looked after and taken can'* of by Bland, the

appellant's foreman. In fact, the whole of Bland's duties

as foreman consisted of the care of this inclosure. (Tr.,

])]j. 111-112.) His orders were to turn out all stock and

cattle which did not belong to the appellant, and tiiese

orders, given by Cardwell himself, were cai'ried out to

the letter.

Trauscrii)t, ])]). I'JS, 12!). i:?:?. i:U. ICl.

But, says counsel, while "the decree finds that the

fence is maintained and controlled u])on the land, the

evidence fails to show thai a])p('nant has any fence on

any part of the land described in the bill of complaint."

In this the counsel is clearly mistaken. The testinumv

of appellant's own witness, his foreman. Bland, shows

that on three sections only is the fence located ujjou the

ai)i)ellant's lands, to-wit : Sections :':!. 21 and !•, the bal-
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anee of the fence being on tlie section lines, and therefore

necessarily upon a portion of the lands described in the

bill of complaint.

Transci-i]it, ])\). 12f)-127.

Be that as it may, however, it is utterly innnaterial

whether the fence is ui)on the a]>i)ellant's land or ui)on

the i)ublic lands of the United States. The statute de-

clares " 'that all inclosures of public lands' shall be un-

lawful, without reference to whether the fence constituting'

the inclosui'e shall l)e on ])nblic or private land."

U. S. vs. Camtield et al., 59 Fed., 501.

^Vffirmed in

:

Camfield et al. vs. V. S.. GO Fed., 101.

.Vnd in

:

C^amfiehl et al. vs. U. S., 107 V. S., 518.

That the inclosures m (juestion in this case were un-

lawful within the i)urview of the .\ct of Congress is self-

evident. The inclosure was in charge and nnder the con-

trol of appellant Cardwell. The making, erecting, con-

structing and Tuaintaining of this inclosure was a violation

of the Act referred to, and, as expressly provided by sec-

tion 4 of the Act, all ]iersons violating any ]>rovisions

of said Act, "whether as owners, ]iart owners, or agents,

or who shall aid or assist in any violation" thereof, are

equally amenable to the law and subject to the ]>enaltv

therein ])rescribed.
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See Sections 2 and 4, Act February 2.'), 1885, Su])-

plement Kov. St., ]). 478.

We subinit, therefore, that the ease was properly and

rightly determined, that no error was committed, and that

the judgnient and decree of the trial coni-t should be

affirmed.

Respectfully submitted,

CAT?L RASCH,

United Sftitf's Aiforiiri/.





















OOJllUIUI". I

a.\nn.>axa ao saajsn.ix lions jo uo|:iOBis! jus oin o) Ml!"
P3!|duioo Xiinj aq UBiis Scisiuidjd am ui aattfuiiuoo sah
-njexa JO saajsnjx aiu Jo .lapjo Auv nn XjBjqn am jo
asn iiB uiojj papuadsns aq oj aiq^n aq n^MS PUB '3^^
-Jituuioo aAiinoaxa .10 saajsn.ix aqj Jo uoijaJOSTp aqi
IB 'auo Avau u A"q aiuiiiOA aqj aoBtda.1 oj 40 '>|Ooq aqj Jo
ann!A aqi Suipaaoxa lou uins B ^Bd oj aiqBii aq ||bms
'uoisiAojd su|i auijBioiA Aj.iBd Xuy paanfui jo paoBjap
'paiios asiAvaaqio jo 'pa.iBa-3op 'paijaBUj aq JO 'UAVop
papioj saABai aill aAiiq niuis sjiooq o^ -ji -oag

•saajsnai
am JO uoijoEjsnBS aqj o; jojajaq; apBui si uon
-Bsuadiuoo nnj jo 'iiooq aqj jo ujnjaj aqj itjun .OBjqjT
aqi JO saSaijAijd puB asn i(b luojj papuadsns aq
l|Bqs aiuBs aqj Suiijb) Xj.iBd aqj ujnjaj qons jo JiiiBjap
ui puB 'Abp aiuBS aqj uo paujnjaj aq u^HS '.tJBjqiq ain
luojj uajjBj OS nooq qons ,tjaAa -Xj^jqn aqj jo asn
aqj o} paunua uosjad aiuos jo ^diaoaj aiqBjunoooB aqj
iiodn Xiuo uaqi puB 'pjooaa jo jjnoo qons jo aSpnp b jo
sjaqiuBqo aq; 01 jo 'odsioubjj ubs JO Xjio aqj ui '[Bja
-pa^i JO ajBjs 'pjoaan jo jjnoo b jo uiooj jjnoo aiuos
o; UBqj aoBid jaqjo Xub o^ mooa ^JBjqtT aqj luojj
uaHB} aq 'auiii Suv jb 'HBqs ijooq om e uoijoag

'SA\\1-Xa KOUd XJVUXX3

AH QHlNjasaMJ

ODSIDNIV^J NVS

I ON >"J<»d


